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MO (AARA) ) EITE. (4
HRAY) FNERENE, =—1
B REMEAELENEER, 5
—R REER R ez BRBINLIE
REVIEH, B1EERKAIIZRT,
BB AN TIZ PEEIR

4. 98, MEEEBENARE, &
WEZFERASMREMELINIT
HEHREZEAENL. H,
REFZHINAIZES) Diag Human
SE v Czech Republic [2014]
EWHC 1639 (Comm) F 2014 &

RILIL (= AIAIIFMIR BB AL
RISE—EBMD ), ERRpEIRERELL
BB BAFRERS | BKE
RIUBRAITHIBR . AXEEN
LLLBEE 2 B SLRIEE ER N IRTY,
FLUAREBEERNEMNAHF
EH—LRBEIE.

“BHERERT" R

5. ‘“BHERERE 2—1E
et KA R E AR RN AR E
BEREN, HEIBMAEILI T2
&M, SIANBBEAREEEEE
FIAFBEEFNE— I ERERE
B e IRAYIN R

(1) SEEmHAREESE
ENAERRR S

(2) SERIRYHIALRZ &L
BRzEMR (final and conclusive)
R EF=1EFH1T (on the merits)
19 ;

@) FABHLIUER ;

(4) WBEXERE, BISERIE
FoRENDRLAEERIFIAFE
AR .

( 4 Carl Zeiss Stiftung v
Rayner & Keeler Ltd (no 2)
[1967] 1 AC 853)

‘BBHEFRZERE EMHH
#FH R H 17 IF 12 (Enforcement
Proceedings) #rH9R A

6. —MmsE, ZEEARIAR
i # 1th % B (Courts at the seat
of arbitration) X 1eh # & R AI H
TR BT ERRHIRERE
FRIHRATIRIRF B H B IEER.
a0 7 Gater Assets Ltd v NAK
Naftogaz Ukrainiy [2008] EWHC
237 (Comm) B =ERiXREIEL:

“ - Mr Higham QC for the
Defendant did formally keep
open an argument to the effect
that relief was available under
section 103(2)(d) on the basis
that the arbitration tribunal
lacked jurisdiction to entertain
the dispute.
point has already twice been
decided against the Defendant
by the competent Russian
supervisory courts. There can
be no prospect of the Defendant
escaping the preclusive effect
of such determinations unless it
succeeds in its argument rooted
in public policy and moreover in
a manner relevant to the finding
that the arbitration tribunal
enjoyed jurisdiction.”

However this




7. 02, REERSWNOER
fhE B LAINE B AR IT HIR T 25
RIS NG S NIE AR EBHRE. (8
MNE=FANEETR, EXTFI(HE
HEROWATIFIAS, ZREERE
BEEREEESUU BHAEFLRER
5| AEMIETNICHE. M Good
Challenger Navegante SA v
Metalexportimport SA [2003]
EWCA Civ 1668 2— 1 &RE Bt
MOXTFLUI BBHERERS] A
Ca=ERRRE R EEN DD
VAINE B 3 & SR AT 1ERTHIIR
BB FEIERIZ=R,

8. £ 1983 &, Good Challenger
RNEE—MEBPEFIRE TEXT
Metalimportexport AzIa0FEE

9. 1£ 1992 &, Good Challenger
NETEERIERPEHERATHAT
RINATFHIR1S IS En ST AR D
¥, Metalimportexport A & B &
i, EIRESEFFHRIATIH
R, BRUERONITRERE AR
TESIIRAREEINIT. AR
RN EDT R &S AR.
& Z e AT 1998 FHEH
B IREHIR,

10. 5 It @AY, 7 1993 £,
Good Challenger AEIFHEI K
HRBOMITHIKX Savile ZEHLE
#1471 0] (leave to enforce). AT E,
Good Challenger A& Hi& B £
RN EERSEEFANERIE
Saville EFE BT EITF 5L IRIE
25 Metalimportexport X&), Xt
Zan S LN REIAE N EBEE
1= & 2 (automatically stayed).
2001 &, EEERHERRXZmS

K=,

11.2008 &, HEEBRBRYS
Good Challenger A &)3% 1589 {H
HHERMERTET . ARIE
SR 2003 FHRN LR
Bifl. EIFMNENETFEEREIL
BReEREBEHERAONGTERR
EETEERRNAIRSEEAA
[EHlEZERE ] LUE Good
Challenger RAEFBEREE—IX
BEREEEESNEL A
AT ERE T,

12. REFSE NI IR DR
XEXF2ERIEESE 1051992
55 174(@) X (b) £BXHITI
EFR (EMEXAREIIR) 195
YHiEA. EEDIFEA S E—
SEFIREES TEERINT, B
174(a) £ RIIBXEEEZED
EZE (BEXMINEIERE), MEB
174(b) ZNXFIIZ G AL
BNEER. 2R, HERE
INNZ BRI &S ERER N5
S 174(2) & (b) SIEEHIRA
BHBXEFREEETDRT
WHATHE S, REHES 174(@)
o (b) £EF—EKHEICETER
TEERBEREAZNFIRER,
WEARTNERZ R

«

-this case is somewhat
different from that described by
Coleridge J because, in order
to conclude that the award was
not enforceable in Romania,
the Supreme Court did not
have to decide both the issue
of Romanian law under Article

174(b) and the issue of English
law under Article 174(a). A
decision on either limb would
have sufficed. It would only
have had to decide both points in
order to hold that the award was
enforceable in Romania. That
can be seen by the decisions of
the Municipal Court and of the
Court of Appeal, each of which
decided only the Romanian law

point under Article 174(b).”

13. REFNIEW “‘BRHFRER
= BENEEERhEERIATIRE
INFPARR E2EEEIE AT, (BE(F
MR DT im ARV hEE,
®RELFEIANNZE R &SER
FASIRIAEI AR R TS B
% 174(b) HRXTFTERILAENIZ
FEERY. R 174(a) £F<TFHEF
NxREZEE, HRPRE—BER
19118, XBBEAERIZFIREE
BB, XMHRMSREBMNE &M
= = WM R (merely collateral or
obiter) . Ak, XF5E 174(a) %
AUREFENHIR IR R IEMLEZRY
IRAEREM. B, mE LR
BEEAhEMAREE “BEFER
BERE ATt EBAMIL, X
EBETEHIEFELUTAIRE

“84. It seems to me that on
a fair reading of the judgment of
the Supreme Court the primary
basis for its decision was the
view which it formed under
Article 174(b) that the claim was
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time barred under Romanian
law. That was sufficient to
decide the case in favour of the
charterers and, in particular,
to dismiss the appeal from the
decision of the Court of Appeal,
which had decided the matter
solely on the Romanian law
point.

85. By contrast, the
judgment contains no reasons
why the court rejected the
owners’ submission that the
six year period had been
extended by the part payments
and the acknowledgments. It
is of course possible that the
court rejected the evidence
relied upon by the owners as
inadmissible but, if it did, it did
not say so. It might be said
that the court rejected the part
payments on the basis that the
dates of the payments “were
not even proved to be related to
the amounts” of the award, but
no such submission could be
made with regard to the alleged
acknowledgment in the telex
of 17 March 1988, which, as
stated in paragraph 18 above,
would have been sufficient to
extend the period to a date after
27 May 1992. The reader of
the judgment is left to speculate
as to the reasons which led the
court to reach the conclusion it
did.

86. | agree with the judge

that that is a pointer to the
conclusion that this was a
secondary or collateral or obiter
reason for the decision. In any
event, it is far from clear whether
the court was treating the Article
174(a) point as an equal ground
for its decision to dismiss the
appeal and, given the caution
which the cases show should
be used in deciding questions of
this kind, for my part | would not
hold that the charterers have
shown that the determination
of the Article 174(a) point was
central to the decision and not
collateral to it.

89. In these circumstances,
it is not necessary to consider
whether, if the other ingredients
of issue estoppel were present
it would be appropriate to hold
that there are here special
circumstances which would
make it unjust to hold the
owners to be issue estopped
from arguing that the claim
was not time barred in January
1993.
the lack of clarity as to the role
played by the Article 174(a)
point in the reasoning and
decision of the Supreme Court
leads to the conclusion that it
would be unjust to the owners
to hold that its decision gives
rise to an issue estoppel. It
does not, however, do so by

It appears to me that

the application of what might be
called the special circumstances
exception but as a result of the
conclusion that the charterers
have not demonstrated that
the determination of the Article
174(a) point was necessary
to the decision as opposed to
collateral to it.”

14, LA EBREERROZ=AIET I,
EHE BARRERS] BEE
FALA B i LA A B (P 3L
RPTHFIR, REIEESIIINE
AR ILE R I TR EERIGR LAY
WIEE 2 RA DT, BJUEE
TR REXSLALEJRM3E S (e R T2
ERIRI TR FIRRISE

Z=TERR

EB AR, SREBPLKRFE
ST R RS (ID) RIEEGIF A
EFIRE.
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FEm,
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MODEL ARBITRATION CLAUSE

“Any dispute arising from or in connection with this Contract shall be submitted to Shanghai Arbitration Commission for arbitration which

shall be conducted in accordance with the Commission’ s arbitration rules. The arbitral award is final and binding upon both parties.
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HiE: (8621) 52920022 Tel:86 21 52920022

f€E: (8621) 22313917 Fax:86 21 22313917

BRELRHES : 200041 Zipcode: 200041

Rait: www.accsh.org Website:www.accsh.org
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